RESTRICTED - Hot 1o Bre releascd outside the Generst
Accounting Office except o.M, e .."‘[C:s of specitic apnroval

by the Qi‘hce e¢f Congressienal Rdations AT L=
COMPTROLLER GENERAL OF THE UNITED STATES : -

WASHINGTON. G.C. 20543 ¢ eleds,
o K b

98123 Jnil 2 1 176 76— Y87

The Honorable Clarence D. Long L

House of Reprosentatives M098123

Dear M». Long: .
Your Tetter of June 10, 1975, requested us to investigate whether
congressional intent wes contravened by a February 1975/derision by the .. D 952
I < Department of Agriculture not to grant the United Nations korid Food &l v
Program permission to use she—firmofBantel+FYowngs1Inc.. as theiv

- a freight TOFﬁd?dkng Your reques June 3, 1975, letter from = =
3 Daniel F. Young, inc., aud a(ggii;fgizzjgzzﬁzgﬁ:bosition paper iden- B CTI2 Fo
tifying several issues relating to the decision. Your letter of
. Avgust 7, 1975, enclosed copizs of additional correspondence you
received from the firm providing information further contesting the
Agrmicuiture decision.

In summary, we fou.d nothing illegal about Agriculture's decision

nor couid we Tind sufficient evidence to sucgest that it contravenas

the intent of Congress. The legislative nistory of title 11, fublic

Lay 480, doss net caec17y the extent to which Treight forwarding and
othar services invalved in the titie 11 program should be provided by
privite enterprise. fssentially then, whether Agricuiture or a pdrivate
freiehi forwarder should provide these sorvices is lelt to adninistrative
¢iceration, besa2d on variou: policy considerations, rati.er than recuiring
lecal resgluticn, (ur anzivsis of, and views on, the i=gisiative history
in sunpert of this posicion are segt forth in the enclosure.
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" The Agency for International Development, through its Food for o7
Peace office, has generally supported the request of the World Food
Program to transfer booking authority contending that it would assist
the Program in efforts to develon improved management. Agriculture,
through its Foreign Agricultural Service, has consistently opposed
the transfer, basically contending that it would result in (1) monetary
loss o the Government, {2) reduced U.S. flagship participation in
shipments, and (3) reduced control and abiiity to advantagecusly
negotiate with carriers.

After considering the above positions and the concerns of others
having an interest in the issue, Agricultura's Office of Audit cor-
cluded in its report that responsibility for ocean transporiation
booking and freight forwarding for World Food Program commodities
should remawn within Agriculture, citing the following six reasons.

"1. A serious evaluation of the criticisms leveled at the
USDA [U.S. Department of Agriculture] regarding defi-
ciencies in the communication and documentation area
surrounding transportation of WFP [World Food Program]
comnodities disclosed that the deficiencies were not
always attributable to USDA shortcomings.

"2. As a result of our comprehensive study, we are not
persuaded that the WFP program objectives would be
better served by their contrel of transportaticn
of U.S.-donated commodities.

"3, Transfer of the ccean transpartation respeasibilities
to a commercial agent would riot effect greater savings
to the USG [U.S. Governmentl. Further, if such a
trensfer were effected, USZ. administration costs would
not necessarily decrease,

"4, USDA has provided booking and freight forwarding services
for cormodities procured for WFP in a reasonably effective
and economical manner. It possesses the necessary resources
to improve service to the WFP,

“5. Hhistorically USDA has commendably performed its ocean
shipping responsibilities to comply with the tenor
and intent of cargo preference reguirements.

"6, USDA has effected tangibie savings to the U.S. Goverrment,
A potential for further reductiors in overall transport
costs exists in examining the feasibitity of standard
Treicht forwarder commissions or alternatively ciher
benefits fFiowing directly to USDA.Y
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As can be noted, these reasons generally focus on and attest to
Agriculture's past performance and-capabilities, essentially maintaining
that Agriculture has done a good job and that there was no compelling
reason to transfer the transportation function to the World Food Progra..

World Food Program officials expressed disappointment and disagree-
ment with the decision and its underlying.rationale. Tha executive
director of the Program asked Agriculture to reconsider its decision,
maintaining that the audit report did not accurately reflect the
privailing situation and that the conclusions zppeared to be more
subjective than objective. Agriculture reaffirmed its decision in
a letter to the executive director, assert{ing that the report did
treat the issues fairly and comprehensively and assuring him that
Agriculture intended tc adequately serve Program needs and objectives.

Sinc: issuance of the audit report, Agriculture has taken certain
correctivz actions and continues to perform freight forwarding and
ocean transoo-tation booking for Worlid Food Program commodities under
the assumption the issue has been resolved. However, the Preqgram's
agent, Danie” F. Young, Inc., ard the agent's firm cf attorneys con-
tinue to seek reversal of Agricultire’s decision, contending that
these function< can be better performed by a freight forwarder and
at no increased cost to tne Government.

Because these -ontentions continue to be asserted, even after
Agriculture's audit, and seem to fairly represent the crucial con-
siderations in the decision, we are incluling some observations on
their merits. Conclusively substantiating or disproving whether a
freight forwarder couid perfowa the Program's transportation functiovrs
better than Agriculiure would be difficult, if not imdossible. Agri-
culture has been performing the functions for many years and undoubtedly
possesses the wherewithal to cecntinue doing the job. Cn the other hand,
freight forwarders, such as Daniel F. Young, Inc., routinely perform
such functions for a variety of U.S. exporters, including private
relief organizations.

As a matter of interest and perhaps the basis for the acent's
contention, U.S. voluntary agencies (who receive and distribute more
than half of the U.S. Government's title Il food donations) use
freignt forwarders, including Daniel F. Young, Inc., T)r arranging
ocean transportation of their comniodities. Their use 2f freight
forwarders dates back many yvears -2 is the continuation of a practice
followed before the Government assumed the costs of o:ean trans-
portation. We made no attempt to determine whether sich an arrangement
is more efficient or more economical than that followed i1 shipping
World Food Program commodities. However, several veluntary agency
officials told us that the performance of their freight forwarders
had been very satisfactory.
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A determination that the Government's costs weuid not increase
by allowing a freight forwarder to perform the Worlu Food Program's

transportation functions would be equally difficult to prove or

disprove. The agent contends that the Government's ocean transyir-
tation costs for the Program's commodities would remain the same--

whether the bocking function is performed by Agriculture cr by a
freight forwarder--because the applicable ocean freight rates
already include a factor for the shipping comwarv to pay the freight

forwarder a fee (2-1/2 percent of the total rate} for the bocking

service rendered. With Agriculture performing the Program's booking
functions, the shipping company retains the fee that would ordinarily

be paid to a freight forwarder.

Thus. frem

freight-cost point of

view, the costs would appear to be the same, regardless of who performed

the booking function.

Agriculture argues that relinguishing the Program's transportation
functions to a freight forwarder would lead to incr:ased transportation
costs. Its avgument is based on the belief that lhe forwarder'~ fees
would be ultimately passed on to the Governmen®

The agent also suggests that, with a freight forwarder performing

A
(21}

the functicns, Agriculture could reduce its personnel or direct their

efforts *o other more nroductive endeavors.,

Agriculture, however,

maintains that to protfect the Government's interest it would be

necessary to establish and maintain internal records, controls, and

audit oversight to such an extent that its administrative costs would

not necessarily decrease.

Precise costs being incurred by Agricultuie for th
¥ Aag

2 Pregram's

transportation functions, largely personnel and coizrunication costs,

were not readily determinable.

to Program shipments during fiscal year 1974 vere approximately

$130,000. Additional costs were incurred for

d

personnel performing freight forwaraing functions.

transportation Tunctions is also not readily ceterminable.

An estimate developed by Agriculture's
Gcean Transportation Division showed that personnel costs atiributable

nall number of field
How much, if any,
0f these costs could be saved if a freight forwarder performed the

It is our view that the agent's and Acriculture's arguments both
have merit and some degree of validity; however, we do nct believe a

conclusive case could be made for either side even through further and

the form of increased
rates. 1t further contends that the loss of booking the Program's
commodities wrild diminish its stature and influence with shipping
companies in seeking freight rate reductions.

exhaustive audit analysis. Therefore, we believe the issue is primarily

one of whether the use of privaze enterprise in this program should be

loft to administrative policy decisionmaking or whether the cengressiona?
intent of its use should be made a part of the legislation.
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As pointed out earlier, the legislative history of title II,
Public Law 480, contains no provision mandating the use of private
enterprise or private trade channeis to the maximum extent prccticabie
in carrying out the program. dowever, such a provision is part of the
legislation of title I of this act and of the Foreign Assistance Act.
The possibility that the omission of the ¢ . sion from title I
may have beaen an oversight was brought ouc during an exchange between
Senator Jacob Javits and Senator Herman Taimadge (Chairman, Senate sryootc o
Adriculture and Forestry Comnittee) on the floor of the Senate on
Hoverher 4, 1975. In response to a guestion by Senator Javits on the
use of pri ~te enterprise in the title II program, Senator Taimadge
affirmed s understanding that the mandate to use private trade
channels whenever practicable, explicitly stated in section 103{e}
(title I, Public law 480), is implicitly intended to cover ihe
operations of the Public Law 480 program generally, including title II.

While this exchange, in our view, cannot retroaciively alter the
historical intent of title II or its Iegislative history, it does
suggest a nesd to clarify the applicability of this provision to tie
titie II program. In view of this uncertainty, the introduction and
favorabl: Congressional consideration of an amendment to title II,
Public Law 480, may be the best way to resolve the matter. Such an
amendment could add a sentence at the end of Section 202 providing
that "The President shall take appropriate steps to assure that
private trade charnels are used to the maximum extent practicable.”
This amendment wiuld express a Congressional policy that both title I
and title II are subject to the same provision on use of private tradu

charneis.
S?y b’out/s/‘ //? <f
;
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Comptroller General
of the United States
Enclosure
LML
o Tl



ENCLOSURE ENCLOSURE

ANALYSIS AND VIEWS ON LEGISLATIVE REQUIKEMENTS
FOR USE OF PRIVATE ENTERPRISE IN CARRYIHG OUT
PUBLIC LAW 480, TITLE 11 PROGRAMS

In a position paper on “Traffic Control and its Affect on Progran
Objective,” Daniel F. Young, Inc., acting as an agent for the U.R,
World Food Program, maintained that the U.S. Depariment of Agriculture
has contravened the intent of Congress by providing foreign freight
forwariing services through its Ocean Transportation Division to the
Horld Food Program, an Intergovernmental relief agency, rather than
allowing private freight forwarders to provide such services. To
support this position, the paper relied on {2} sections €01{a) and
621(a} of the Foreign Assistance Act of 1961, as amended, Public Law
87-195, and (b) sections 103(e) and 205 of the Agricultural Trace
Davelopment and Assistance Act of 1954, Publiic Law 83-480, as amended
by the Food for Peace Act of 1966, Public Law 89-808,

APPLICABILITY OF FOREIGN ASSISTANCE ACT
PROVISIONS TO PUBLIC LAW 480, TIILE IT

Section 601(a) of the Foreign Assistance Act of 1961, in pertinent
part,declares it to be the policy of the United States to encourage
the contribution of private enterprise toward ecoromic strength of less
vaveloped friendly countries "through private trade and investment abroad,
private participation in programs carried out under this Act {including
the use of private trade chanrels to the ma.imum extent practicable in
carrying out such programs)* * *." Section 621{a) of the Act grovides,
in pertinent part, that the head ¢f any Government agency "providing
technical assistance under this Act* * * shall utilize, to the fullest
extent practicable, goods zad professicnal and other services from
private enterprise on 3 contract basis." Since the "Act” referred to
in these sections is the Foreign Assistance &ct of 1551, it is clear
from the statutory language that these provisions apply only to programs
undertaken pursuant to the Foreign Assistance Act. MNoreover, we have
reviewed the 1cgislative history of the Act as well as that of Public
Law 480 and, except for certain specific provisions not herein appiicable,
the two acts are separate and distinct. Hence, we beljeve that the pro-
visions of the 1961 Act, includinc sections 601(a) ard 621(a} are nat
generally or specifically apniicable to title II of Pubiic Law 480,

APPLICABTLITY OF PUBLIC LAw 480, TITLE I
PROVISIONS TO TITLE 1T PROGRAMS

Title I of Public Law 480 provides generally for the sale of surplus
ricuitural commodities. Section 103{e}, on which the paner alsec relied,
ocated in title I and is thereby relevant only to the sale of surplus
jcultural commadities, and not to the relief program with which we are
cerned. Thus, the fact that secticn 107(e) directs the President to
e
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CONGRF.SIONAL TNTENT REGARDING PRIVATE
ENTERVRISE TH FUBIIC TAU 480, TIVLE {1

Title 11 authorizes a food distripution program to provide voluntary
decrations to the peoples of both friendly 2nd unfriendly countries having
famine or other urgent or extraordinary relief requivements. The President
may furnish surplus commodities identified by che Secretary of Agriculturs
under such policies as the President may establish through friendly goavern-
ments ard thiough private or public agencies, inciuding intergovermmental
organizations such as the Werld Food Program, in such manner and upon such
terms uad conditions as he deems appropriatz. To the extert practicabdble,
the President is to use nonprofit voluntary agencies. (See sections 20%
and 202 of Puulic law 480) Unilike title ), there is nothing in the pro-
visions ¢» legislative h?StO?y of title II which discusses the role, if
any, Congress intended for private enterprise.

The position paper's efereﬂ e uc sectioﬁ 205 of Public Law 480,
whirh G mamé Af 5+l TT B mesY Brsraa Sa fohea A e lcaaads
HitlWd 1o DU 6 U LT LLS ch‘.iilhtxhlcu L!Idb h\u H.-LILLHL; LU LIS UL 7N
cf the World Food Program, i- not eff ecui_e%y handling the freight forward-
11g function and that:

“Impairing the ¢ “fectiveness of WFP's feeding program
is directly contrary te the Congressional intent that the
progian be supported rather than ohstructed."

Section 205 provides that:

"It is the sense of the Conyress that the President
shcu?d encourage other advanced nations to make increased
contributicns for the purposa of combating world hunger
and malnutrition, particvlarly through the expansion of
internati mal food and agrscuiturai assistance programs.
It s further tha sense of the Congress that as a means
of achieving thwa ObJ&'tTv g, the United Stztes should
work for the expansion of the United Maivions World Food
Program beyond 1ts presont established goals.”

Although the paper vefers te only the last sentence ¢f section 205, from
our review of the legisiative history of *hat section, we believe that
the primary purpose of the section is contained in the first sentence
thereot--to encourage other advanced nations to make increased contri-
butions for the purpose of combating world hunger and malnutrition.

Section 2(c) of the Food for Peace Act of 1966 amended Public Law
18U so as to add section 205. Secticn 2{C} »f House Hil% 14929 (89th
on

I

Cong., 2¢ sess.}, the derivative source of the Food for Peace Act, wss
amended by the Senate to inglude secticea 205. The following explanation
of the purpcse of the amendment was contained in a Senate report on the %;
bill: ggy
f \‘r\\y
N
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) " ENCLOSURE ' . : ’ o ‘\ ST E\'CLUS[}RE

"% % * we cannot, alone provide all needy people
with adequate fcod and clothinn, * * * We cannct give
beyond our means and should not try to assuma nore than
our fair share of the burden. Our assistanze shouyld be
conditional upon other countries assumirg “heir proper
share, = * *" (S, Rept. 1527, 89th Cong., 24 sess.
(1966).)

In accord is tha Senate's explanation of {.~ amendment itseif:

“(28) Expresses the sense of Congress that the assistance
of other countries should be sought, particularly thro'gh the
world food program.” ,

i
Clearly, the intent of Congress for section 205 was to increase the
involvement of other countries in solving world food problems, noting
that this micht bast be accompiished through the Werld Food Program.
Further, there is nothing in the statute or its legislative history
which deals with the role, if any, which private enterprise is to be
given 1n the Program's administration.

In view of the forecoing, we cannot say that the intent of Congress
for section 205 of Public Law 480 has been contravened by the practice
of providing foreign freight forwarding services to the Horid Food Program
through Agriculture's Ocean Transportation Division rather than allowing
a private freight forwerder to provide such services. That is not to say,
however, that there is a specific requirement for Agriculture to provide
such services. Either method of providing foreign freight forwarding
services would be legally permissible under the Act.

CONCLUSION

In summary, there is nothing illegal about the decision not to use
a private freight forwarder. The legisiative history of title II of
Public Law 480 does not specify the extent to which foreign freight
forwarding and other services involved thereunder should be provided
by private enterprise. Essentially, then, whether the Department of
Agriculture or & private freight forwarder should provide these services
is for administrative discretion, based on various policy considerations,
rather than for iegal resolution.





